IN THE GAUHATI HIGH COURT
(THE HIGH COURT OF ASSAM, NAGALAND, MIZORAM AND ARUNACTIAL PRADESH)

ITANAGAR PERMANENT BENCH

CRP No. 30 (AP) of 2071

s
50\ PEVTIONER:
' / Dr. Tarik Talom,
s S/o. Late T. Talom,
, 7 Permanent resident of Jomo Village,

P.O. & P.S. - Rumgong, District - Wast Siang,
Arunachal Pradesh.

By Advocates :

Mr. P Talfo,
Ms. N Danggen,
Mr. T Gyadi,
Mr. T Topu,
Ms. J Doji

Mr. S Lingla.

~ Versus ~
RESPONDENT :

Smiti. Yaben Mize,

W/O. Dr. T. Talom,

Permanent resident of Village Rumgong,
P.O. & P.S. - Rumgong, District - Wesl Siang,
Arunachal Pradesh.

By Advocaies :
Mr. M Portin, senior Advocale
Mr. 1 Leriak,
Mr. K Dabi,
Mr. C Gongo,
Mr. J Dulom
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BLFORE
THE HON'BLE MR, JUSTICE M. [ PATHAK

Pate of Judgment: 7' of June, 2017,

JUDGMENT {CAV)

Heard Ms, Nikita Danggen, fearncd counsel for the petitioner. Also heard
Mi. Muk Pertin, learned senior counscel assisted by Mo FKoaryom Dabi, learned

counsel for the sole respondent,

KN The petitioner herein is the husband of the sole respondent. This revision
pelition is against the impugned order 12.07.2011 passed by learned Additional
Depuly Commissioner, Rumgong, West Siang District, Arunachal Pradesh in Case
No. RMG/IIK-20/2010-11/371 by which the learned Comminsioner passed an order
for oxccution of a Aecho decision dated 14.07.2002 on the qrotndd that the said
order nover sent for exccution by the Courl of the Birst instance, the Keba itself
and thercefore, submitted that the impugned order dared 1272011 being devoid
of any Jurisdiction, since the said decision of the Keha dated 14072007 is partly
an order under Scction 125 of the Code of Criminal Procedure, partly  an
achudication of breach of contract and paitly an execution of said Keba order

itself,

3, The brict facts of the case is that hoth the pelitioner and the sole
respondent got married in Junc 1993 and oul of then wedlodk, o daughter and a
son were born to them. In the year 2001, then marital relation deleriorated due
to alieged extra marital affairs of the petilioner with another Lady and therefore

the petitioner on 23.09.2001 oxecuted decd of agreemoent/declaration before the

learned Judicial Magistrate First Class, Along in presence ol four withesses,

wherem the pelitioner himsell stated that said declaration vee made by him
without any kind of pressure and in his fresh and sovmd mind, declaring the

following claims:-

CRPNo. 30 (AP) ol 2011 Page Aol 10



) The 75% of his salary that he gained from his service would be
dircctly handed over to his wife, Mrs. Yabero falom (Mije) (the

respondent herein).

i) The RCC building that was under construction on his allotted land
under Order No.WS/Rev/19/2000 will be in the nianne of his wife Mrs.
Yaben Talom (Mije).

bt 0il) The WRC field at Roing arca that he purchased hom one Sri Tajir Mije

shall be left in the name of his wife Mrs. Yaben Talom (Mije).

iv)  The pharmacies at Along and kaying shall be ander the proprictorship

of his wife Mrs. Yaben Talom (Mije).

v)  The Siang Vocational Institute at Along and Romeg - hall afso be left in

the name of his wife Mrs. Yaben Talom (Mije).

vi)  The Trading License bearing the name of M/50 Alna Unterprises al
New Market, Along shall also be left in the pome ol his wife Mrs.

Yaboen Talom (Mije).

vit) He promised not to commit any such kind of misbechave and evil

activitics to his wife again in his fulure.

The said deed of agreement/dectaration of the pelioner dated 23.09.2001
was duly countersigned by the learned IMEV, Along o 25092001 itself in

presence of the witnesses.

., But said deed of agreement between himv and the respondent did not
mclude their marital relation and a Keba was held on (04.07 2002 between the
petitioner and the respondent wherein it was found thal the pelitioner,  despite
having his wife, the sole respondent herein, married another Don lady though he
cxecuted a deed ol agreement/declaration and in spite of the said agreement
dated 23.09.2001, the petitioner declared before the Acho Hhat he would marry
fhe said lady and since the petitioner was acinant to many the said Bori lady,
the Keba on 04.07.2012 came to the finding that the respondent horein is entitled
to receive and retain what was given 1o hier by the said agreement dated

23.09.2001 and that
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(iy  75% of salary of the petitioner

(i) the RCC building of the petitioner (o be transterred to her and

(iii) four numbers of trading license in her favouir.

The said Keba dated 04.07.2002 further held that irreapective of whether

the respondent and the petitioner continues their conjugal lite or nol, the sole

< respondent shall five with their two children in a separale house and the petitioner

chall pay 75% of his salary for their upkecp.

'.’5?., Flowever, it is stated by the pelitioner that since 2005, hioth the children of
the petilioner and respondent started living with him and 'i'; he, who became
responsible for their maintenance and since then the petitioner have stopped
qiving /5% of his salary to his wife, the sole respondent. Dul e submitted that
she continued to reccive rent from the pharmacies and Trading License as per the
dagreement and that she started living in one of the house of the pelitioner against

his objection.

0. The respondent on 21.02.2011, filed a complaint belore the Court of
learned Additional Deputy Commissioner, Rumqgong, againat the petitioner for
non-compliance of the Keba decision dated 04.07.2002 and lor violation of the
terms and conditions of the deed of agreement/dectaration daled 23.09.2001 by
selling the WRC field at Roing area near Pessing village, Wist ';iem.q District and
discontinuing with the payment of maintenance allowance il the rate of 75% of
his salary per month and for arrcar outstanding maintenance aflowance since mid
2005 and further, for ilicgal interference in her personal life by Lim, spreading her

as his wile and thereby caiming her property.

7. The said complaint of the respondent was regislered as ¢ ase No. RMG/IK-
20/2010-11/371 and on receipt its Notice, Lhe petitioner filod his preliminary
objection and also replied to her said complaint stating that the complaint filed by
the respondent is nol maintainable as it did not calegorically specify its tille
whether the said complaint is civil or criminal, though from the reading of the
same appeared to be civil in nature arising oul of a matrimonial dispute between
them, seeking maintenance under Section 125 Cr.P.C with the prayer for
execution of the deed/decltaration made by hun as well as the decision of the

~heba dated 04.07.2002. According to the pelitioner, it the saidd complaint s

CRIYNo. 30 (AP) ol 2011 Paped ol 10



roaled as an application for execution of his said  deed/agreement dated
23.09.2001 and Keba decision dated 04.07.2002, then it i barred by faw of
limitation and therefore, the same is liable to be rejected or rettnned by the Court
under Order VII ol Rule X of the Code of Civil Procedure, <taling the reasons or
rejecting the same under Order VIT Rule X1 (d) of the op¢ It was further
contendaed that as the content of the complainant s civil in nature, cogmzance

uncler the provision of Cr.P.C. could nol be taken against him.

. The learned Additional Deputy Commissioner, Rumagoneg after considering
the petitioner of the respondent and the reply ol the patitioner, framed as many

as six issues which are as follows:

(iy Whether the case is maintainable before the sind Cotnt or not or it iy

within the jurisdiction of the said Court or not?

(i) Whether there was any breach of trust to the agrecment made before

Judicial Magistrate First Class, Aalo?

(hi) Whether the Keba decision is complicd with in toro??

(iv) Whether the landed property was sold without the (::(‘)ns(znt af the
cdecree holder?

(v) Whether the respondent contested for alteration of the decreed

exccuted by both the partics?

(vi) Whether the ex-hushand claims the complamant /petioner as his wife

alter lawful separation from their conjugal life?

a. After hearing the parties, the learncd Additional Deputy Commissioner,
Rumgony found that the respondent (the petitioner heren), sold the land al
Roing near Pessing Village and though he wanted to share the cost of said land
with the decree holder (the respondent herein), she relused 1o share with the
same, since 1t was sold without her consent and the Tearned Cornt found that the
said act of the respondent (the petitioner herein) is illegal and accordingly,
answered the Tssue No.4 in affirmative and in favour of the wire, the respondent

horein,
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10,  The respondent/pelitioner herein admitled before the leamaed Additional
Deputy Commissioner, Rumgong that he did nol make ar, attempt before any
Court to revoke the agreement that he exccuted before the fearned JMFC at Aalo
on 23.09.2001. The said Court observed that though sawl agrecement was made
for maintenance of the family members, but it was nol contested by said
respondent at any stage and therefore, he came Lo the finding that respondent’s
any attempt against the same would be barred by irmitalion Acl and therefore, he

answered the Issuc No.5 in affirmalive and in favour of the present respondent.

13, The said respondent deposed before said Additional Depuly Commissioner
thit he claimed the pelitioner as his wife, since the Achg inoda decision dated
04.07.2002 had given him the permission Lo marry the Bor lady, bul, it did not
give any decision reqgarcing his divorce with the present respondent. The learned
Additional Deputy Commissioner, Rimgong after qoing Haonagh the Taws ol Adv
customs, found thal the parties (husband and wile) may Stay together or may
not, thereby, for their conjugel lite, itis up (o the deasion of hotly Hhe parties; but
when both the husband and wife, live separalely, from ther conjuqal ite, for
more than six months, it amounts to divorce and that means ending of their
married lLife.  Therelore, fearned Trial Courl came to the finding that the
reapondent/the present petitioner claiming the sole respond: il herein as his wife
I llegal and accordingly, answored the Issuce No.G o fovour of the present

respondent.

2o The Tral Cowrt calegorically observed thal it is only adjudicating the
matter only to ascertain whether there was any decd of apeement by the
pelitioner herein and any decision by the Kebg hetween the parties and during
ach adjudication, the said Court found that the present petitioner oxecuted the
decd ol agrecment/declaration on 23.09.2001 before the Coml of JMEC, Along,
with his seven declarations made therein, in presence of Lhe wilnesses, which was
duly executed by the said Magistrate on 23.09.2001 itsell and that on 04.07.2002
0 Keba decision between the parties was Laken place and that the said Court had
vilken up o the matter for implementation of the torma of his aid deed of
agrecment and the Keba decision and accordingly, answoered Uie Issue Nos, 1, 2

and 3 in favour of the petitioner wife, the present respondent.

CREP No. SO {APY ol 201 Poape 6ol 10



it Accordingly, by order dated 12.07.2011, the  Additional  Depuly
Commissioner, Rumgong directed the pelitioner herein that ince the present
respondent neither contested for alteration of his deed ol agrecement dated
23.09.2001 made before the IMFC, Aalo nor did she challengod e Keba decision
dated 04.07.2002; therefore, the Trial Couwrlt came to the finding that the present
petitioner has to fUllill the said deed of agreement dated 25.09.2001 as well as
the Keba decision dated 04.07.2002. The said Court also carne to the finding that
as both the parties were not enjoying their conjugal life, HlE the date of his said
orcler, therefore, as per Adi customs, it amounts to divorce and therefore, the
Count found that the present petitioner has no right to clain the sole respondent

herein as his wife and in case he claims the reapondent as hiewate and spread the

news in Lhe sociely, she shall have the right to claim defamation against han.

Wilh regard to the immovable (fanded) properly pertaining to WRC tield at Roing
near Pessing Village, that was sold by the petitioner, the Trial Court observed that
it should he restored back to the custody of the respondoenl wile or Lo compensate
her in terms of money or kinds and the payment of 75% of b salary should be

made to the respondent herein, retrospectively within thirly oy

i, According Lo the petitioner, the said order of the Teamed Additional Depuly
Commissioner, Rumgong dated 12.07.2011 is withool jurischcbion and nonest in
the eye of Taw and is liable o be quashod, since the concerncd Aeda the Court of
first instance, did not send the said ordor dated 04.07.2000 To the Court of
Addiional Deputy  Commissioner for ils  execution and  therefore, the  said
Acditional Deputy Commissioner, Rumaong has no jurisdichion [o execute the said

Koba decision dated 04.07.2002.

0, Contesting the daim of the petitioner, the sole respondent herein submits
that in her petition before the Additional Depuly Commissioner, Rumcong, she did
hot use the word "execution” since the terms and conditions of the Keda decision
dated 04.07.2002 as well as his deed of agrecement/ declaration dated 23.09.2001
have been execuled by the petitioner which he acknowlecdes and admits in his
chjection petition before the Additional Depuly Commissioner, Rumgong itself,
wherein he admitted the fact that he was giving 75% of his salory Lo her Gl the

micldie of 2003 as per the said declaration dated 23.09.20010 cxccuted before Lhe
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IMIFC, Aalo and the Keba decision dated 04.07.2002 and thorelore, once the Keba
decision has been executea by the petitioner, as such, thore 1 no question of
fitmg  seccond  execulion petition for the same decsion and  therefore,  the
Additional - Deputy  Commissioner  passced  the impugned  order,  only  for
implermentation of said decd of agreemoent/doedaration mades by the petitioner
hinsell as well as the said decision of the Acho and thoretore, the impugned
order dated 12.07.2011 is proper. She Turther submits tha' e children were
with her tll 2003 and when communal riols belween the cormmuanitios of Minyong
and Galong took place, for the sofety of thetr both the childiren, she made a
recuest to the petitioner to take them to his p’!a(:o of posting at Pasighat as tense
giluation prevailad at Aalo at that relevant time and accorchngly, their children
woere shifted to the house of the petitioner and the pelitionor cannob take such
unduc  advantage by nullifying the Keda decision, She rciterated thal the

politioner discontinued Lhe payment of maintenance allowane o oftor making such

“intlial payment for the first nine months, which the petitioner Timael admitted,

that he could not rebul. I is also staled by her that e petivoner himself
admitted in his objection  petition  before  the  learnea Additional Deputy
Comimissioner that she is stlf receiving the house rent as well o thie rent from the
Trading License i terms of the Kcha decision dated 04,07 200, and that his own
deed of agreement/declaration dated 23.00.2001 as well as the Keba decision
dated 04.07.2002 was  towards  the maintenance  olfovance ol the  sole
rospondent, payable by the petitioner, which attained linality Iy passage of tme,
as the said deed/declaration executed by the petiioner and also the Keba

dedision were not chalienged by the petitioner before any higher forum.

. Attempls were made to resolve the dispute bolwecs the paities, which
relates to marital dispute between them and both the partica were also heard in
camera.  But such altempts were failed and both the parties prayed  for

adjudication of the matter by the Court.

17 From the records it is scen that on 23.09.2001 the penbiones by himself
made a deed of agreement and declaration before the fearped 14EC, Along with
certain terms and canditions in favour of the sole respondent a nokod above wilh

regard to her maintenance, since the petitioner during the existonce of his first
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rmarriage with the sole respandent, marricd another Bori lady and that said deed
ol agreement/deciaration made by the petitioner was duly cxecated by the said
Maaistrate on 23.09.2001 itself, which the petitioner did nol deny nor challenged
the same before any higher forum. Further, it s also seen from the records of the
case that the petitioner partly complied with somce of the terns and conditions of
the said deed of agrecment/declaration daled 23.09.2001, which facts are also
admitted by the petitioner. Again, both the partics appearid bodore o /Aeba held
or 04.07.2002 with regard to seltlemoent of their malrimaonial dispute, as the
poltitioner wanted to marry the Bori lady during Lthe existence ol thelr marriage
and as per the terms and conditions of said decd of agreciment/declaration of the
petitioner dated 23.09.2001, the Kepa on 04.07.2000 Gocerlained that the
petitioner shall pay 75% of his salary to the respondent towards maintenance,
shall transier the RCC building to her as well as tour numbers of 1rade Licenses Lo
her and that the respondent shall live in o separate house, wiich the petitioner
partly complied with. The petitioner did not challenge the soid Aeba decision

dated 04.07.2002 and rather partly complicd with it. - Therolore, the impugned

Covder dated 12.07.2011 passed by the learned Additional Dopoty Commissioner,

Rumgong cannol be termed as illegal as by the said order the petitioner was
directed to fulfill both, his own deed of aqrecmoent/deciaration dated 23.09.200
avowell as the Keba decsion dated 04.07.2002, which howve atlained  finality.
Moreover, as the petiioner and the respondent ived separately mimce 2001 il the
date of the impugned order dated 12.07.20101, wilhout maintdnma their conjugal
life and since the petitioner has already marricd the Bort lady as per the Keba
daled 04.07.2002 as stated by the petitioner himself, the fmding ol the learned
Additional Deputy Commissioner dated 12072001 thal as poer the Add customary
law that the husband and wile living separately for sicmonths withoul enjoying
their conjugal lifc amounts to divorce, also cannot be termed as liegal. With
reqgard to the payment of compensation in Lerms of money o i knds withy regard
to sell of immovable (landed) property of the respondent witie by the petitioner,
the view of the Trial Courl is correct as the petitioner sold said property without
hoer consent and wanted to share its cosl with her, whichy she refused ane
therefore, the finding of the Trial Court 15 correct thut the roonondent s entitiod

for such amount.
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1.4, considering the entire aspect of the malter and since the pelitioner did not
challenge the terms and conditions the deced ol agreemoent/declaration dated
23.09.2001 that he himself executed before the learned JMPC, Aalo in presence of
witnesses, which was duly executed by the said Magistrate and later approved by
the Keba in its decision dated 04.07.2002, which already attaincd finality by offlux
ol btme, as the petitioner ncither  challenged  the said deed  of
agreement/deciaration dated 23.09.2001 nor the decsions ol the Keba dated
04.07.2002 before any appropriate and/or higher forum ol law. Morcover, as the
petitioner complicd with few terms and conditions made by hiny in his said deed
ol agreement dated 23.09.2001 and also complicd with some of the decisions of
the Keba dated 04.07.2002, his any challenge to the ivpuaned order dated

12.07.2011 15 barred by petitioner’s own aclion and the law of acquicscence.

3y, In view of the above, the petitioner’s challenge Lo the impugned order
dated  12.07.2011 passed by the learncd Additional Deputy  Commissioner,
Fumgong, West Siang District, Arunachal Pradesh in Case No. RIMG/IK- 20/ 2010-

11/371, being devoid any merit, stands dismissad.

290, Inleriin order passed earlier in this matter on £2.08. 2011 <tancds vacated.
sy The Registry shall return the LCR to the appropriate authiority with a copy

ol this ordoer.

20, No order as to cost.
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